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Chatt anooga Area Regional Transportation Authority
(CARTA) appeal s a judgnment of the Chancery Court for Ham I ton
County whi ch sought a declaratory judgnent that it was not bound

by the arbitration provisions of a certain contract entered into



with T. U Parks Construction Conpany and al so i njunctive relief
to prevent Parks from proceeding with arbitration. The suit also
joined as a party Defendant a subcontractor of Parks, Hayes
Drilling, Inc., which has sought to arbitrate a claimit had

agai nst Parks.

CARTA is a netropolitan authority created pursuant to
Chapter 23 of the Chattanooga City Code, as authorized by T.C A
Title 7, Chapter 56. The controversy before us had its origin in
a contract entered into between CARTA and T. U. Parks
Construction Conpany, a general contractor, to build a project

known as Shuttle Park North. Subsequent to entering into the

contract, Parks entered into a subcontract with Hayes Drilling,
Inc., to performdrilling work for caisson foundations as to the
proj ect.

A di spute arose between Parks and Hayes relative to
whet her Hayes was entitled to additional conpensation under its
subcontract for unanticipated construction problens for which it

contended it was entitled to additional conpensation.

On or about April 25, 1997, Hayes demanded arbitration
as to its clains agai nst Parks, and thereafter, on July 10, 1997,

Par ks denanded arbitrati on as to CARTA.

It was CARTA's principal position that it is a

governnmental entity and, as such, it had no authority to enter



into a contract requiring binding arbitration and that its act in

that regard was ultra vires, and not enforceable.

The Chancellor, after issuing a tenporary injunction,
found that the arbitration clause was valid and declined to
convert the tenporary injunction he had previously issued into a

per manent one. CARTA appeals, raising the follow ng issues:

A VWHETHER THE CHANCELLOR ERRED | N RULI NG THAT
CARTA, A LOCAL GOVERNMENTAL ENTITY, HAS THE PONER TO
ARBI TRATE?

B. VWHETHER THE CHANCELLOR ERRED | N RULI NG THAT
THE COVMMON LAW PROHI Bl TI ON AGAI NST LOCAL GOVERNMENTAL
ENTI TI ES FROM | NDEMNI FYI NG THI RD PARTI ES WAS NOT
APPLI CABLE I N THI S CASE?

C ALTERNATI VELY, | F THE CHANCELLOR WAS CORRECT
N HOLDI NG THAT CARTA HAS THE POANER TO ARBI TRATE, DI D
THE CHANCELLOR ERR I N HOLDI NG THAT THE DEMANDS FOR
ARBI TRATION OF T.U. PARKS AND HAYES COWPLI ED W TH THE
CONTRACTUAL CONDI TI ONS PRECEDENT?

In furtherance of the construction project, CARTA
entered into a standard Al A contract with Parks, which, as

pertinent to this appeal, contained the follow ng provisions:

FEEETEET I

T O O O O R I O O e O R e I A I O A I A I O N O I N I N R
Any controversy of Claimarising out of or related to
the Contract, or the breach thereof, shall be settled
by arbitration in accordance with the Construction
I ndustry Arbitration Rules of the Anerican Arbitration
Associ ation, and judgnent upon the award rendered by
the arbitrator or arbitrators nay be entered in any
court having jurisdiction thereof, except controversies
or Clainms relating to aesthetic effect and except those
wai ved as provided for in Subparagraph 4.3.5. Such
controversies or Cains upon which the Architect has



given notice and rendered a decision as provided in
Subpar agraph 4.4.4 shall be subject to arbitration upon
witten demand of either party. Arbitration may be
commenced when 45 days have passed after a O ai mhas
been referred to the Architect as provided in Paragraph
4.3 and no decision has been rendered.

Poltyrert oo bivel bl The award rendered
by the arbitrator or arbitrators shall be final, and
judgnment nmay be entered upon it in accordance with
applicable law in any court having jurisdiction
t her eof .

Thereafter, apparently Parks and Hayes entered into
sone type of subcontract in connection with the project. W say
"apparently" because the record discloses a proposal dated My
25, 1995, signed by representatives from Hayes to Parks, but not
signed by Parks, and another instrunment dated Septenber 9, 1995,
generated by Parks, styled "SUBCONTRACT AGREEMENT, " signed by
nei ther Parks nor Hayes. 1In any event, Hayes commenced its
endeavors on the project and after conpletion thereof a dispute
arose as to certain charges clained by Hayes. Hayes nmade a
demand for arbitration in accordance with its understandi ng of
the agreenent.  Upon this demand bei ng made on Par ks, Parks nade
a demand for arbitration as to this claimagainst CARTA, which

resulted in this suit.

Wth regard to the principal issue as to this appeal,
bei ng whet her CARTA had authority to enter into a contract

providing for arbitration, we find the case of W_M Schl osser

It does not appear that either the Hayes proposal or the Parks
subcontract contained an arbitration clause.
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Co. v. School Board, 980 F.2d 253 (4th G r.1992), particularly

significant.

In that case a contractor was suing to require the
school board to arbitrate a dispute in accordance with a
contract, and the school board defended on the ground that it had
no authority to enter into an arbitration agreenent and its act

in doing so was ultra vires and unenforceabl e.

In responding to this contention, the 4th GCrcuit
applied what it designated the Dillon Rule and opined as foll ows

(at page 255):

The question before the court is whether the
School Board possesses the authority under the | aws of
t he Commonwealth of Virginia to agree to arbitrate
contractual disputes, for if it does not, then any such
agreenent by the Board is unenforceable as 11t 1ir1¢t3
and the notion to conpel arbitration therefore nust be

denied. Tt tictooerd by by bioborent, Bto., 145
Va. 266, 299, 133 S.E. 888, 898 (1926) (“Wen the
contract is once declared 11tr¢ 1irty, the fact that it

IS executed does not validate it, nor can it be
ratified so as to make it the basis of suit or action,
nor does the doctrine of estoppel apply.”); tt1ii11
Pivbert Lo bee b bsvsovs, oo v Torrerreelth, 224
Va. 618, 299 S. E. 2d 346 (1983). The resolution of this
guestion depends in turn upon application of the Dllon
Rul e, a rule of construction applicable in Virginia
when determ ning the powers of |ocal governnment: “There
can be no question that Virginia |long has foll owed, and

still adheres to, the Dillon Rule of strict
construction concerning the powers of |ocal governing
bodies.” [yrvorves bt v Tevety Vi, 217 Va. 558, 232

S.E.2d 30, 40 (1977).

The Rule takes its name from John F. Dillon, a Federal Circuit
Judge, Chief Justice of the lowa Supreme Court, noted |aw professor and aut hor
of Dillon on Municipal Corp.



According to the Dillon Rule, |ocal governing
bodi es such as counties, nunicipal corporations, and
school boards “possess and can exercise only those
powers expressly granted by the General Assenbly, those
necessarily or fairly inplied therefrom and those that
are essential and indispensable.” . . . The Rule is
strictly construed and strictly enforced by the
Virginia Supreme Court and the court does not liberally
recogni ze governnental powers by inplication. {t¢
Froirr, 329 S.E.2d at 472 (power to | ease realty cannot
be inplied fromcounty's express power to sell or
convey realty); lorroorealtd o0 frunty ti., 232 S E. 2d
at 44 (power to bargain collectively cannot be inplied
fromexpressly granted powers of school boards to
contract, hire enployees, and set terns of enploynent).
Significantly, “[i]f there is i1 reasonabl e doubt
whet her | egislative power exists, that doubt 115t be
resol ved agai nst the |ocal governing body.” [i11frer¢
iy, 387 S.E 2d at 473 (enphases added); ¢t
Stellinvgs v Tell, 235 Va. 313, 316, 367 S.E.2d 496,
497 (1988).

Schl osser and the School Board agree that the
state constitution does not expressly confer the power
to arbitrate on Virginia school boards. Both parties
al so appear to agree that such a power cannot be
consi dered “essential” or “indispensable” to the
functioning of school boards. Therefore, if the power
to agree to arbitrate is not expressly granted by
statute or cannot be inplied froma power explicitly
conferred on school boards by the General Assenbly, it
does not exist.

Schl osser contends that the authority to agree to
arbitrate is conferred in section 22.1-71 of the
Virginia Code. That statute, which lists the corporate
powers of the Comonweal th’s school boards, provides
that every

school board is . . . vested with all the powers and
charged with all the duties, obligations and

responsi bilities inposed upon school boards by |aw
and may sue, be sued, ti11tritt, be contracted with
and, in accordance with the provisions of this title,
pur chase, take, hold, |ease and convey schoo

property. ...

Va. Code Ann. 8§ 22.1-71 (Mchie 1985) (enphasis added).
Schl osser asserts that because the School Board has the
“capacity to contract, [it] . . . clearly has the power
to enter into construction contracts containing
arbitration provisions for the resolution of clains
relating to the contract.” Appellant’s Br. at 10-11



It is not entirely clear whether Schl osser
contends that the grant of the power to contract in
section 22.1-71 is an express conferral of the power to
agree to arbitrate or whether it contends that the
power to arbitrate is inplied in the power to contract.
Wil e neither contention is without force, ultimately
each fails. Both the Public Procurenent Act, Virginia
Code 88 11-35 ¢t st(., and section 15.1-508 of the
Virginia Code confirmthat the Virginia CGenera
Assenbly does not consider the grant of a right to
contract as expressly conferring a right to agree to
arbitrate. It is also evident fromthese statutes,
especially when they are construed strictly as required
by the Dillon Rule, that we are not at liberty to inply
such a right fromthe School Board' s right to contract.

In Schl osser, as here, the contractor contended that
even if state |aw does not permt arbitration, the Federal
Statute, which does, overrules state law. In disposing of this

qguestion the Schl osser Court stated the follow ng (at page 258):

Schl osser, perhaps anticipating our holding,
contends that the Federal Arbitration Act preenpts
application of the Dillon Rule. It argues that any
state law, such as the Dillon Rule, that prohibits
enforcenment of an arbitration agreenent runs afoul of
t he FAA because the FAA “is a congressional declaration
of a liberal federal policy favoring arbitration
agreenents, notw thstandi ng any state substantive or
procedural policies to the contrary,” litses +. [i1
bevorial bespes b0 Tervery ferstrs toerp., 460 US) 1,
24, 103 S. . 927, 941, 74 L.Ed.2d 765 (1983), which
requires that federal courts “rigorously enforce
agreenents to arbitrate,” lta0 Titter dTeyaolts Tro,
byrt, 470 U.S. 213, 221, 105 S. Ct. 1238, 1243, 84
L. Ed. 2d 158 (1985). This argunent is unavailing.

The FAA does enbody “a national policy favoring
arbitration.” toyutilaet toryp. v, feating, 465 U S 1,

10, 104 S.Ct. 852, 858, 79 L.Ed.2d 1 (1984). This
policy is enunciated broadly in section 2 of the FAA
whi ch provides in pertinent part that



[a] witten provisionin ... a contract evidencing a
transaction involving comrerce to settle by
arbitration a controversy thereafter arising out of
such contract or transaction, ... shall be valid;
irrevocabl e, and enforceable, sive vpon st h Jrounis
Eyotristoat a0 ety ferothr o revaretionn of
Pryotrrtrant,

9 US.C 8§ 2 (enphasis added). And we have held that
“[t] he I anguage of [section 2] requires that states

place 11 jrtittr restrictions upon arbitration
provi sions than they place upon other contractual
ternms,” and that generally, “if a state lawsitgles 11t

arbitration agreenents and limts their enforceability
it is preenpted.” tatyrt bistrid. Loerp.ov Lilliang,
905 F.2d 719, 722 (4th Gr.) (enphases added; footnote
omtted), ttrt. leritel, u. S , 111 S.Ct. 516,
112 L. Ed. 2d 527 (1990). In {:itir1, for exanple, we
inval i dated a provision of the Virginia Mtor Vehicle
Deal er Licensing Act which prohibited autonobile

manuf acturers and dealers fromentering into agreenents
that included mandatory alternative dispute resol ution
provisions. W held that the provision was preenpted
by the FAA because it “singled[d] out arbitration

cl auses and unreasonably burden[ed] the ability to form
arbitration agreenents.” 905 F.2d at 723.

The Dillon Rule, however, does not single out and

di sproportionately burden arbitration provisions. It
is arule of general applicability that defines and
invalidates all (ltr¢ virty acts of |ocal governing

bodies. Unlike the provision drawn into question in
ftturrr, the Rule is not “an idiosyncratic rule specific
to arbitration agreenents,” but is instead “nmerely an
unremar kabl e part of Virginia s general |aws of
contract formation.” |i{. at 725. As “a general rule
of contract formation,” fvpakb L Sory Tfp. Too v bernel
lvtes., Tre., 593 F.2d 135, 137 (4th Cr.1979), it
constitutes a “ground[] as exist[s] at law or in equity
for the revocation of any contract,” within the neaning
of 9 US. C 8 2. As such, it falls within the
exception to section 2's general rule of enforceability
of arbitration provisions, and therefore is not
preenpted by the FAA. ittt ferory v, Theres, 482 U S.



483, 492 n. 9, 107 S.Ct. 2520, 2527 n. 9, 96 L.Ed.2d
426 (1987) (under the FAA, “state |aw, whether of

| egi slative or judicial origin, is applicable if that

| aw arose to govern issues concerning the validity,
revocability, and enforceability of contracts
generally”) (enphasis in original); {i11:¢l, 593 F.2d at
137 (“Section 2 [of the FAA] dictates the effect of a
contractual |y agreed-upon arbitration provision, but it
does not displace state | aw on the general principles
governing formation of the contract itself.”).

W recogni ze that the Federal Circuit Court was
appl ying the general law of Virginia in Schlosser relative to
authority of governnental bodies to contract, but we find the | aw
of Virginia on this question to be alnost identical to the | aw of

this State.

We accordingly conclude that Schlosser is an
appropriate case for us to follow. Consequently, we find the
action of CARTA in executing the contract providing for

arbitration was ultra vires.

Qur determ nation that Schl osser is appropriate
authority is reinforced by the fact that at | east one ol der

Tennessee case, Nashville v. Sutherland & Co., 92 Tenn. 335, 21

S.W 674 (1893), quotes with approval the Dillon Rule, and the



further fact that the enabling State statute authorizes

arbitration only as to | abor disputes.

In reaching this decision, we are aware that in at
| east one case involving a nunicipality, --a case nentioned by
the Chancellor in his bench opinion--a contract containing an
arbitration clause was the subject of a suit, but in that case no
attack was made as to the validity of the clause and the
Chancel | or hinself conceded that it was not authority in the case

at bar.

Finally as to this issue, we are also aware that the
general Tennessee arbitration statute does not exenpt
governnental entities, but we believe that under the Tennessee

rule as to the authority of such entities, it would be necessary

T.C.A. 7-56-102 (d) and (e) provide the follow ng:

(d) The nmunicipality, county, or conmbination thereof, or a
transit authority created under the provisions of this part, has
the power and authority to bargain collectively with |abor
organi zations representing enployees and may enter into agreenents
with such organizations relative to wages, sal aries, hours,
wor ki ng conditions, health benefits, pensions and retirenment
al l owances of such enpl oyees.

(e) In the case of any | abor dispute involving such
enmpl oyees where collective bargaining does not result in a
settlement, the same shall be submitted at the written request of
either party to final and binding arbitration, pursuant to the
provi sions of any agreenent entered into so providing, or in the
absence of such provisions, with the witten consent of both
parties.

Wl eman v. Mayor and Aldernen, Etc., 29 Tenn.App. 172, 195 S. W 2d

325 (1946).
T.C.A Title 29, Chapter 5.
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for the arbitration statute to specifically include them before

they would be authorized to enter into an arbitration agreenent.

In Iight of our disposition of the first issue, it is

unnecessary that we address the other two.

Because no issue is raised as to the right of Hayes to
require arbitration, the stay issued by this Court as to that

feature of the case is |lifted.

For the foregoing reasons the judgnment of the Trial
Court is reversed and the relief sought by CARTA in the Trial
Court is granted. Costs of appeal, as well as costs below, are

adj udged agai nst Parks.

Houston M Goddard, P.J.

CONCUR:

Don T. McMirray, J.

Charles D. Susano, Jr., J.
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